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1

INTRODUCTION

Plaintiff Novelty Distributors, Inc. d/b/a/ Greenfield Labs (“Novelty” or “Plaintiff”) was a

licensed distributor of ephedrine and pseudoephedrine, both of which are list I chemicals subject

to regulation by defendant Drug Enforcement Administration (“DEA”).  Following an

administrative inspection and investigation of Novelty’s facilities and records, DEA determined

that Novelty had failed to take sufficient precautions to ensure that the ephedrine and

pseudoephedrine it sold and distributed was not unlawfully diverted to methamphetamine labs. 

Accordingly, DEA determined that Novelty’s continued operation posed an “imminent danger”

to the public health and safety and, by Order dated January 17, 2008, suspended Novelty’s

registration to distribute ephedrine and pseudoephedrine.

Novelty filed suit in this District Court on April 9, 2008.  In its complaint, Novelty seeks

a declaratory judgment and injunctive relief reversing the DEA’s suspension and reinstating its

registration.  Novelty further seeks a declaration that DEA’s refusal to allow Novelty to record its

deliberations during the administrative inspection violated Novelty’s First Amendment rights. 

Novelty asserts these claims notwithstanding the fact that judicial review of DEA agency action

is proper only in the court of appeals.

Even if review were proper in this Court, which it is not, Novelty’s First Amendment

claim would fail as a matter of law.  Stated simply, Novelty does not have a First Amendment

right to videotape or otherwise record internal agency deliberations, even when conducted on

Novelty’s premises.  And even if the First Amendment did afford Novelty such a right, Novelty

would lack standing to bring such a claim in any case.  For these reasons, defendants respectfully

request that this Court dismiss plaintiff’s complaint in its entirety pursuant to Rules 12(b)(1) and
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21 U.S.C. § 801, et seq.1

Although the pertinent statutes grant the authority to regulate controlled substances to the2

Attorney General, the Attorney General has delegated that authority to the DEA pursuant to 28
U.S.C. § 510  (“The Attorney General may from time to time make such provisions as he
considers appropriate authorizing the performance by any other officer, employee, or agency of
the Department of Justice of any function of the Attorney General.”).  See also 28 C.F.R.          
§§ 0.100 and 0.104 (similar delegation of authority from Attorney General to DEA).  

2

12(b)(6) of the Federal Rules of Civil Procedure.

STATUTORY AND REGULATORY BACKGROUND

Both ephedrine and pseudoephedrine are list I chemicals which are often illegally

diverted for use in the clandestine manufacture of methamphetamine, a controlled substance.  In

an effort to stem illegal methamphetamine production, Congress has passed a number of

comprehensive measures, including the Chemical Diversion and Trafficking Act of 1988

(“CDTA”), the Domestic Chemical Diversion Control Act of 1993, the Comprehensive

Methamphetamine Control Act of 1996, and the Combat Methamphetamine Epidemic Act of

2005 (collectively “the Acts”),  all of which impose upon distributors and sellers of list I1

chemicals various duties to control theft, loss, and otherwise illegal diversion of list I chemicals

to clandestine laboratories. 

The DEA regulates ephedrine and pseudoephedrine pursuant to the Controlled Substances

Act (“CSA”), as amended by, inter alia, the CDTA.   21 U.S.C. § 802(34)(C), (K).  Any2

individual or entity who wishes to import, export, or distribute list I chemicals must first register

with DEA.  21 U.S.C. §§ 802(38), 843(a)(9); see also 21 C.F.R. § 1309.21 (DEA regulations

requiring registration).  Registration serves multiple purposes.  In order to strike a balance

between allowing distributors to pursue legitimate business while limiting the availability of
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3

chemicals for illicit production of controlled substances, the Acts require list I chemical

distributors to take specific measures to prevent illegal diversion of their products.  For instance,

they must (i) obtain proof of identity from their customers; (ii) maintain retrievable receipt and

distribution records; (iii) report to DEA any suspicious orders; and (iv) provide controls and

procedures to guard against theft and diversion.  21 U.S.C. §§ 830(a), (b)(1), 823(h); see also 21

C.F.R. §§ 1310; 1310.05(a)(1); 1309.71-73.  DEA also has the authority to conduct inspections

of registrants’ places of business, including warehouses and factories, where regulated persons

lawfully distribute list I chemicals.  21 U.S.C. § 822(f); 21 C.F.R. § 1316.03.

When a distributor of list I chemicals maintains multiple locations for distributing and

selling list I chemicals, a separate registration is required for each location.  See 21 U.S.C.          

§ 822(e); 21 C.F.R. § 1309.23-24.  This is necessary because, without separate registrations,

DEA would be unable to identify or inspect all locations from which list I chemicals were

distributed.  There are only two exceptions to the separate registration requirement.  First, a

registered distributor who stores chemicals at a warehouse is exempt from registering the

warehouse only if no chemicals are distributed from the warehouse and the chemicals are

returned to the registered location prior to distribution.  21 C.F.R. § 1309.23(b)(1).  Second, a

separate registration is not required for a location used by an agent of the registrant to merely

solicit sales as long as the agent does not use the location as a distribution point or storage

facility.  Id. at § 1309.23(b)(2).  In other words, if no list I chemicals are distributed from or

manufactured at a particular location, a separate registration is generally not required. 

The DEA has the authority to revoke or suspend a party’s registration for a variety of

reasons.  See 21 U.S.C. § 824(a) (articulating five grounds for revocation or suspension of
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4

registration).  A suspension or revocation pursuant to § 824(a) is not automatic; prior to

suspending or revoking a party’s registration, the DEA must issue an order to show cause

containing the DEA’s basis for initiating proceedings and provide an administrative hearing

within 30 days.  See 21 U.S.C. § 824(c).

In cases where the DEA has reason to believe that a registrant’s continued operation

would pose “an imminent danger to the public health or safety,” the DEA has the discretion to

suspend that party’s registration immediately, prior to an administrative hearing.  21 U.S.C.       

§ 824(d).  As with § 824(a) suspensions, the DEA must provide the basis for its suspension in the

order to show cause.  21 U.S.C. § 824(d); 21 C.F.R. § 1309.44(a).  Pursuant to DEA regulations, 

the registrant is entitled to request an expedited administrative hearing.  21 C.F.R. § 1309.44(c).

By statute, a § 824(d) suspension remains in effect until the DEA issues a final order unless the

suspension is withdrawn by the Attorney General or dissolved by a court of competent

jurisdiction.  21 U.S.C. § 824(d).

FACTUAL BACKGROUND

Novelty, as a distributor of ephedrine and pseudoephedrine, must obtain a registration

from DEA every year to distribute list I chemicals (“chemicals”).  In order to verify that

distributors of controlled substances are complying with the various obligations imposed by

statute and DEA regulations, DEA routinely conducts administrative inspections of distributors’

facilities and records.  Barnhill Decl. at ¶ 33.  Novelty’s sole registered location is 351 W.

Muskegon Drive, Greenfield, Indiana 46140.  Id. at ¶ 32.  On July 9, 2007, DEA investigators

went to Novelty’s Greenfield facility to execute an administrative inspection warrant.  Id. at ¶ 33.

Novelty provided DEA agents a dedicated workspace while the administrative inspection
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5

was being conducted.  See Pl. Mem. in Support of Mot. for Partial Summary Judgment at 3 (“To

accommodate the inspection team, Novelty provided agents use of a 12 by 20 foot conference

room as a workspace.”).  “[A]round noon on July 11, while agents vacated the conference room

for lunch, Novelty executives installed a video-recorder on a tripod at the far end of the

conference room.”  Id. at 4.  DEA agents unplugged the camera upon returning from lunch and

refused to allow Novelty to videotape its deliberations.  Id. at 5  (“At around 1:15 PM July 11,

Novelty executives discovered that DEA agents had unplugged the video-recorder and removed

it to the outside hallway where it was left inoperable.”).  On two more occasions, Novelty

attempted to record DEA deliberations in the conference room, both of which the DEA thwarted. 

Id.

During the first three days of this inspection, Novelty repeatedly failed to comply with

DEA inspectors’ requests to provide the records Novelty was legally required to maintain. 

Barnhill Decl. at ¶ 35.  The records that Novelty did produce initially were “coded,” such that

DEA investigators could not discern what products Novelty was distributing, or to whom it was

distributing those products.  Id.  DEA investigators informed Novelty representative Ryan Polk

that the records Novelty provided were insufficient.  Id.

On the fourth day of the inspection, Polk informed DEA investigators that Novelty would

need more time to produce “uncoded” records from which the DEA could trace sales of

particular chemicals from Novelty to specific retail customers.  Barnhill Decl. at ¶ 36. 

Ultimately, Novelty and DEA agreed that Novelty would produce only those records pertaining

to the period of time between January 1, 2007 and July 9, 2007, as opposed to the entire two-year

audit period.  Id.  Polk, on Novelty’s behalf, represented to DEA investigators that the requisite
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6

records would be available to DEA the following day, July 13, 2007.  Id.

On July 13, 2007, Polk provided Novelty’s records to DEA.  Upon receipt of these

records, DEA investigators inquired whether Novelty had not produced any records which would

be needed to permit DEA to make a full and complete audit.  Barnhill Decl. at ¶ 37.  Polk replied

that Novelty had not yet produced all such records, but that Novelty would furnish DEA with all

records necessary for a complete and accurate audit.  Id.  On July 18, 2007, Polk provided the

remaining records to DEA.  Id. at ¶ 38.

Based on the records Novelty furnished, as well as other aspects of DEA’s investigation

conducted pursuant to the administrative inspection, DEA determined that there was reason to

believe that Novelty had failed to comply with its obligations to ensure that the chemicals it

distributed were not unlawfully diverted.  More precisely, the DEA audit and investigation

yielded evidence suggesting that Novelty had committed several separate and independent

statutory and regulatory violations. 

Based upon this evidence, DEA determined that there was a sufficient basis to conclude

that Novelty’s distribution practices posed a serious risk that list I controlled substances would be

diverted to the illegal manufacture of methamphetamine.  And, given Novelty’s failure to

maintain effective safeguards against diversion as well as its distribution of large amounts of

chemicals from more than 100 unregistered sites, DEA concluded that Novelty’s continued

registration posed an imminent danger to the public health and safety.  For these reasons, the

DEA suspended Novelty’s registration by Order dated January 17, 2008 pursuant to 21 U.S.C. §

824(d).  The Suspension Order recounted each of the grounds stated above as the grounds on

which DEA relied in making its “imminent danger” determination.  See generally Pl. Ex. 1 to Pl.
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Defendants are in receipt of this Court’s Order to Show Cause dated June 5, 2008 why3

the Court should not grant plaintiff’s motion for summary judgment on the issue of jurisdiction. 
While defendants’ jurisdictional arguments are set forth in this memorandum and in its
previously-filed opposition to plaintiff’s motion for a preliminary injunction, defendants will
respond to plaintiff’s motion for summary judgment by the June 12 deadline set by this Court’s
Order.

7

Mot. for Preliminary Injunction.

An administrative hearing pertaining to DEA’s suspension of Novelty’s registration

commenced on March 24, 2008.  The hearing lasted eight days, and concluded on April 2, 2008.

Barber Decl. at ¶ 3.

One week after the conclusion of the hearing, on April 9, 2008, Novelty filed its

complaint against the DEA.  Novelty seeks declaratory and injunctive relief on the grounds (i)

that the DEA acted arbitrarily and capriciously in violation of § 702 of the Administrative

Procedure Act when it suspended Novelty’s registration pursuant to § 824(d); (ii) that DEA’s

suspension unlawfully deprived Novelty of its property interest in its registration without due

process of law in violation of the Fifth Amendment; and (iii) that DEA violated Novelty’s First

Amendment rights by refusing to allow Novelty to record its deliberations during the

administrative search.

By decision dated May 21, 2008, a DEA Administrative Law Judge recommended that

DEA reinstate Novelty’s registration.  The DEA has not yet issued a final determination

regarding Novelty’s suspension.  Barber Decl. at ¶ 6.

ARGUMENT

I. THIS COURT LACKS JURISDICTION OVER ANY OF NOVELTY’S CLAIMS3

Novelty seeks a declaratory judgment that DEA acted improperly in suspending Novelty’s
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8

registration pursuant to § 824(d) and injunctive relief reinstating its registration.  By seeking

review of DEA agency action in this Court, Novelty disregards not only the plain language of the

APA, but also the process for challenging registration suspensions Congress expressly

established.  Besides flouting the statutory review scheme Congress designed, Novelty’s

attempted end run, if permitted, would invite a host of practical problems into the review process.

 This Court therefore cannot and should not exercise jurisdiction over any of Novelty’s claims.  

A. Review Of DEA Action Is Proper Only In The Court Of Appeals

Congress has set out a two-part review process for parties challenging pre-hearing

suspensions made pursuant to 21 U.S.C. § 824(d).  First, an aggrieved party may challenge its

suspension administratively.  See id.  (providing for the “institution of [administrative]

proceedings” simultaneously with the issuance of an suspension on imminent harm grounds). 

Second, should the administrative process not adequately redress the aggrieved party’s concerns,

the party has a statutory right to pursue an direct appeal in the courts of appeals.  21 U.S.C. § 877

provides that:

All final determinations, findings, and conclusions of the Attorney General under
this subchapter shall be final and conclusive decisions of the matters involved,
except that any person aggrieved by a final decision of the Attorney General may
obtain review of the decision in the United States Court of Appeals for the District
of Columbia or for the circuit in which his principal place of business is located   
. . . .

In short, Congress mandated that a party aggrieved by a § 824(d) suspension would first seek

redress from the DEA, and, if necessary, thereafter from the courts of appeals.  Because no part

of this review process involves the district court, this Court lacks jurisdiction over Novelty’s

claims.  See John Doe, Inc. v. Drug Enforcement Admin., 484 F.3d 561, 568-70 (D.C. Cir. 2007)
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In light of § 877’s direct-review provision, it is unsurprising that “as a matter of practice4

almost all cases challenging DEA decisions under the CSA have been filed directly in the courts
of appeals pursuant to 21 U.S.C. § 877.”  John Doe, Inc., 484 F.3d at 568 (D.C. Cir. 2007).

9

(concluding that review of DEA agency action is proper in the court of appeals, not in the district

court).  As the D.C. Circuit held in Telecommunications Research and Action Ctr. v. FCC, 750

F.2d 70, 77 (D.C. Cir. 1984), “a statute which vests jurisdiction in a particular court cuts off

original jurisdiction in other courts in all cases covered by that statute.”  Because § 877 makes

clear that exclusive review of DEA administrative proceedings lies in the courts of appeals,

“[l]itigants may not evade these [jurisdictional] provisions by requesting the District Court to

enjoin action that is the outcome of the agency’s order.”  FCC v. ITT World Communications,

Inc., 466 U.S. 463, 468 (1984).   Accordingly, this Court lacks authority to grant Novelty the4

relief it seeks.

That the § 824(d) order in issue here is not final agency action does not change the

jurisdictional analysis.  Because this Court lacks authority to review the DEA’s decision on the

merits (i.e., the final agency decision), it a fortiorari lacks jurisdiction to entertain any challenge

to the administrative process that precedes final agency action.  See Independent Bankers Ass’n

of America v. Federal Home Loan Bank Bd., 557 F. Supp. 23, 27-28 (D.D.C. 1982) (citing with

approval Fort Worth National Corporation v. Federal Savings & Loan Insurance Corporation,

469 F.2d 47 (5th Cir. 1972)).  In Fort Worth, the district court issued a preliminary injunction

notwithstanding the fact that by statute, the court of appeals had exclusive jurisdiction over the

appeal of an adverse decision by the Federal Savings & Loan Insurance Corporation.  See Fort
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The jurisdictional provision in issue in Fort Worth is materially identical to the5

jurisdictional language in § 877.  Compare Fort Worth, 469 F.2d at 52 (quoting 12 U.S.C.          
§ 1730a(k) as “‘any party aggrieved by an order of the Corporation under this section may obtain
a review of such order by filing in the court of appeals of the United States for the circuit in
which the principal office of such party is located, or in the United States Court of Appeals for
the District of Columbia Circuit . . . .’”) with 21 U.S.C. § 877 (“All final determinations,
findings, and conclusions of the Attorney General under this subchapter shall be final and
conclusive decisions of the matters involved, except that any person aggrieved by a final decision
of the Attorney General may obtain review of the decision in the United States Court of Appeals
for the District of Columbia or for the circuit in which his principal place of business is located   
. . . .”).

In a prior filing, Novelty asserted that jurisdiction is proper in this Court because            6

§ 824(d) provides that a pre-hearing suspension may be “dissolved by a court of competent
jurisdiction.”  Novelty Reply in Support of Motion for Preliminary Injunction at 13 (emphasis

10

Worth, 469 F.2d at 52 (citing 12 U.S. C. § 1730a(k)).   The Fifth Circuit reversed, holding that5

“[w]hen Congress has prescribed a particular method of review, that procedure is exclusive.”  Id. 

While the Fort Worth Court conceded that in rare instances district court intervention might be

appropriate in cases “in which the statutory review procedure is inadequate,” id., it concluded

that that was not such a case.  

Nor is this such a case.  There is not even an allegation — let alone evidence — that the

statutory procedures Congress has created for review of § 824(d) suspensions are inadequate. 

Even if this process were somehow deficient, jurisdiction would still not be proper in this Court. 

As the Fort Worth Court made clear, “it is beyond question that the Court of Appeals would have

been able to issue any type of preliminary relief necessary to protect the rights of the parties

pending final resolution of the merits on appeal.”  Id. at 53.  So too here.  There is no reason to

believe (nor does Novelty offer any) that the courts of appeals would be unable to grant Novelty

the relief it seeks.  Accordingly, Novelty has failed to carry its burden to show that this Court has

jurisdiction over its claims for relief.   See TRAC, 750 F.2d at 78 (“Where statutory review is6
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deleted).  But § 824(d) simply begs the question.  By its terms, § 824(d) does not indicate which
courts are “of competent jurisdiction.”  For the reasons explained previously, § 877 makes clear
that Congress intended only the courts of appeals to exercise jurisdiction over suspension orders
DEA issued pursuant to § 824(d).

Although some district courts have offered various rationales for exercising jurisdiction7

over challenges to agency action notwithstanding the existence of a statute providing for direct
appellate review, the D.C. Circuit made clear that the rationales these district courts offered for
doing so were unpersuasive.  See John Doe, Inc., 484 F.3d at 568-70 (rejecting various reasons
district courts offered to justify asserting jurisdiction to review DEA determinations under the
CSA); accord Doe v. Gonzalez [sic], No. 06-966, 2006 WL 1805685 at *22 (D.D.C. 2006)
(“Section 877 . . . seems to explicitly vest exclusive jurisdiction in the courts of appeals over any
CSA-based agency determination that could properly be before a federal court.”) (aff’d sub nom
John Doe, Inc., 484 F.3d at 568-70) (emphasis added).

11

available in the Court of Appeals it will rarely be inadequate.”).

Several pragmatic considerations also counsel against this Court exercising jurisdiction

over Novelty’s claims.  As the D.C. Circuit correctly recognized, the practical consequence of a

district court entertaining Novelty’s challenge to the DEA’s suspension decision while

administrative proceedings remain ongoing would be to “encourage[] dissatisfied claimants to

‘jump the gun’ by going directly to the district court to develop their case instead of exhausting

their administrative remedies before the agency.”  John Doe, Inc., 484 F.3d at 570 (D.C. Cir.

2007).  In addition to promoting forum shopping, this Court’s exercise of jurisdiction would also

complicate matters at the appellate level, as the court of appeals would have to review both a

district court and an agency record once the DEA does issue a final decision (assuming an appeal

is filed).  This attempt to circumvent the congressionally-crafted review process would therefore

create “duplicative and potentially conflicting review, and the delay and expense incidental

thereto.”  Id.  (quoting TRAC, 750 F.2d at 78).  For all of these reasons, jurisdiction is not proper

in this Court.7
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No different result does or should obtain with respect to Novelty’s Fifth Amendment-

based claim for injunctive relief.  That Novelty has styled its cause of action as a constitutional

claim does not take it outside the realm of the APA.  See 5 U.S.C. § 706(2)(B) (authorizing a

reviewing court to “hold unlawful and set aside agency action, findings, and conclusions found to

be contrary to constitutional right . . . .”).

Common sense further bolsters the result compelled by the plain language of the APA.  It

is undisputed that Novelty’s Fifth Amendment claim and its § 702 claim for injunctive relief

arise out of the same the facts.  Given this commonality, it would be anomalous for this Court to

treat Novelty’s Fifth Amendment claim any differently than its APA-based claim with respect to

jurisdiction.  Were this Court to do so, direct-review provisions would be meaningless, as

plaintiffs could easily evade jurisdictional limitations by labeling their challenges as

constitutional rather than as APA claims.  This is particularly true for challenges arising out of   

§ 824(d) suspensions, because a pre-hearing suspension almost by definition ensures that an

aggrieved party will suffer some loss at least until the conclusion of administrative proceedings,

thereby giving rise to a Fifth Amendment claim. Accordingly, this Court lacks jurisdiction over

Novelty’s complaint, no matter how Novelty has styled its claims for relief.

In a prior filing, Novelty asserted that “settled” and “controlling” precedent holds that

jurisdiction is proper in district courts over Novelty’s APA and Fifth Amendment claims.  See

Novelty Reply in Support of Motion for Preliminary Injunction at 2.  Novelty is wrong.  In fact, 

the precedent on which Novelty relies in making this assertion is not good law in this circuit, let

alone “settled” or “controlling” law.  The first case on which Novelty relies is Norman Bridge

Drug Company v. Banner, 529 F.2d 822, 823-24 (5th Cir. 1976), in which the Fifth Circuit
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Given Novelty’s failure to acknowledge — let alone distinguish — John Doe, Inc., there8

is no small irony in the fact that Novelty accuses the Government of “consistently ignor[ing] the
apposite precedent and misappl[ying] the law.”  Pl. Mot. to Supplement the Record and Expedite
Consideration of Plaintiff’s Preliminary Injunction Motion at 5.
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affirmed in part a district court’s entry of a preliminary injunction in response to a DEA

suspension issued pursuant to § 824(d).  The second case on which Novelty relies is Neil

Laboratories, Inc. v. Ashcroft, 217 F. Supp. 2d 80 (D.D.C. 2002).  Citing Norman Bridge, the

Neil Laboratories court concluded that “a registrant subject to immediate suspension of

registration may seek judicial review by a district court before the suspension order becomes

final.”  Id. at at 85 n.6.  Unfortunately for Novelty, neither Norman Bridge or Neil Laboratories

is good law in this circuit following John Doe, Inc.  In John Doe, Inc., the D.C. Circuit expressly

rejected the various rationales district courts had offered for exercising jurisdiction to review

DEA determinations under the CSA.  See id. at 484 F.3d at 568-70.   Accordingly, Novelty’s8

resort to Norman Bridge and Neil Laboratories is unavailing, and this Court therefore lacks

jurisdiction over Novelty’s APA and Fifth Amendment claims.

B. Novelty Cannot Bring Its First Amendment Claim Outside Of The Review
Process Congress Established

In its motion for partial summary judgment, Novelty advances two reasons why this

Court has jurisdiction over its First Amendment claim even if this Court lacks jurisdiction over

Novelty’s APA and Fifth Amendment-based claims.  First, Novelty argues that jurisdiction is

proper because “[t]his Court has “original jurisdiction of all civil actions arising under the

Constitution, laws, or treaties of the United States.”  Pl. Mem. in Support of Mot. for Summary

Judgment at 6 (citing 28 U.S.C. § 1331).  To begin with, the D.C. Circuit expressly rejected this

argument in TRAC.  TRAC, 750 F.2d at 77 n.30 (holding that “[p]ast suggestions that the District
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In support of this proposition, the sole case Novelty cites is Wilbur v. Harris, 53 F.3d9

542 (2d Cir. 1995).   In Wilbur, the Second Circuit held that a plaintiff asserting a § 1983 claim
was not required to exhaust state administrative remedies before pursuing her § 1983 claim. 
Wilbur has nothing to say about whether a plaintiff challenging federal agency action can split
claims that arise from a common event (i.e., the DEA administrative inspection and resulting
suspension) from other causes of action arising out of the same event.       
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Court has general federal question jurisdiction under 28 U.S.C. § 1331 over some of these claims

[governed by a direct review provision] were in error”).  Moreover, this argument obviously

proves too much.  If Novelty were correct, and stating a federal cause of action were all that were

required to get into any federal court, § 1331 would trump all other statutes in which Congress

limited the subject matter jurisdiction of federal district courts, including those requiring

administrative exhaustion as a prerequisite for federal subject matter jurisdiction as well as those

providing for direct review of agency action in the courts of appeals.  Because Congress is the

sole arbiter of lower courts’ jurisdiction, see Bowles v. Russell, 127 S.Ct. 2360, 2364 (2007),

Congress’ general grant of subject matter jurisdiction in § 1331 must be interpreted in tandem

with other statutes limiting lower court jurisdiction, including the direct review provision in issue

here.  Thus, § 1331 provides no support for Novelty’s assertion that this Court has jurisdiction

over Novelty’s First Amendment claim.

Novelty next argues that because it “does not seek administrative remedies or review of

an action under the Administrative Procedure Act . . . , no exhaustion of administrative remedies

is required.”  Pl. Mem. in Support of Mot. for Summary Judgment at 5-6.   Novelty’s own9

actions, however, conclusively refute its contention that it is not seeking agency review of its

First Amendment claim, since Novelty presented extensive evidence in support of this claim in

administrative proceedings before the DEA.  Cf. Pl. Mem. in Opp. to Def. Motion to Stay at 5
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(asserting that the facts pertinent to Novelty’s First Amendment claim “have been adduced in a

full hearing at the DEA where cross-examination by the Government was fully afforded”). 

Indeed, the factual record on which Novelty seeks to rely in pursuing its First Amendment claim

in this Court was developed entirely during agency proceedings.  Given this, it is undeniable that

Novelty’s First Amendment claim may well go to the D.C. Circuit as part of any direct review

appeal, and jurisdiction is therefore improper in this Court.  See TRAC, 750 F.2d at 77 (noting

that direct review provision operates to give courts of appeals exclusive jurisdiction over any

claim that may “affect [the court of appeals’] future statutory review authority”); see also Florida

Power & Light Co. v. Lorion, 470 U.S. 729, 743 (1985) (“In the absence of specific evidence of

contrary congressional intent, however, we have held that review of orders resolving issues

preliminary or ancillary to the core issue in a proceeding should be reviewed in the same forum

as the final order resolving the core issue.”).     

Novelty’s pursuit of its First Amendment claim before the agency underscores the

obvious: All of Novelty’s claims — including its First Amendment claim — arise out of the

DEA’s administrative inspection and the resulting suspension.  Because Novelty’s claims “all

derive from a common nucleus of operative fact, the claims constitute a single case or

controversy within the constitutional and statutory jurisdiction of the federal courts,” this Court

therefore must not countenance Novelty’s impermissible attempt to end run the review process

Congress established by splitting its cause of action.  Decatur Liquors, Inc. v. District of

Columbia, 478 F.3d 360, 362 (D.C. Cir. 2007).  As discussed previously, permitting Novelty to

pursue its First Amendment claim outside the direct review process Congress established would

raise the undesirable prospect of duplicative and conflicting review.  TRAC, 750 F.2d at 78
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On a motion for summary judgment, Novelty would be entitled to relief on its First10

Amendment claim only if it could demonstrate that, even construing all disputed material facts in
defendants’ favor, Novelty was nonetheless entitled to judgment as a matter of law.  The D.C.
Circuit would exercise plenary review of this purely legal determination.  On a review of final
agency action in the D.C. Circuit, Novelty would only be able to prevail if it could show that
DEA’s findings of fact were not supported by substantial evidence or if its reasoning were
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”  Penick
Corp., Inc. v. Drug Enforcement Admin., 491 F.3d 483, 488 (D.C. Cir. 2007).
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(stating that “exclusive jurisdiction eliminates duplicative and potentially conflicting review, and

the delay and expense incidental thereto”) (internal citations omitted).  Because Novelty is

pursuing its First Amendment claim both in this Court and through the direct review process

Congress established in § 877, it is entirely possible that the Court of Appeals would have to

review the identical claim twice, on two different records, and under two different legal

standards  were this Court to exercise jurisdiction.  There is no justification for such a bifurcated10

review process.

C. Because Novelty’s First Amendment Claim Fails To Present A Substantial
Question Of Federal Law, Federal Jurisdiction Is Lacking Over That Cause
Of Action

Even in the absence of a direct review provision, jurisdiction would still not be proper in

this Court with respect to Novelty’s First Amendment claim.  Where, as here, “the federal claims

are obviously frivolous or so attenuated and unsubstantial as to be absolutely devoid of merit, a

federal court lacks subject-matter jurisdiction over those claims.”  Decatur Liquors, 478 F.3d at

363 (quoting Hagans v. Lavine, 415 U.S. 528, 536-37 (1974) (internal quotations and citations

omitted)).  Even the cases Novelty cites make this point clear.  See Bell v. Hood, 327 U.S. 678,

683 (1946) (stating that Court has no jurisdiction over federal claims that are “patently without

merit”).    
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The gravamen of Novelty’s First Amendment claim is that DEA violated Novelty’s First

Amendment rights by preventing Novelty employees from videotaping DEA agents’

deliberations during the administrative inspection.  See Pl. Mem. in Support of Mot. for Partial

Summary Judgment at 6.  It is undisputed that Novelty provided DEA agents a dedicated

workspace during the inspection.  See id. at 3 (“To accommodate the inspection team, Novelty

provided agents use of a 12 by 20 foot conference room as a workspace.”).  It is similarly

undisputed that “around noon on July 11, while agents vacated the conference room for lunch,

Novelty executives installed a video-recorder on a tripod at the far end of the conference room.” 

Id. at 4.  DEA agents, however, unplugged the camera upon returning from lunch and refused to

allow Novelty to videotape its deliberations.  Id. at 5  (“At around 1:15 PM July 11, Novelty

executives discovered that DEA agents had unplugged the video-recorder and removed it to the

outside hallway where it was left inoperable.”).  On two more occasions, Novelty attempted to

record DEA deliberations in the conference room, both of which DEA thwarted.  Id.  DEA’s

refusal to allow Novelty to record its deliberations, Novelty alleges, constituted an unlawful

restriction on Novelty’s First Amendment rights.

Among other things, the First Amendment insulates from government restriction various

types of speech and other expressive conduct.  Virginia v. Black, 538 U.S. 343, 358 (2003).  The

First Amendment also gives persons the right to petition the government for a redress of

grievances, We the People Foundation, Inc. v. United States, 485 F.3d 140, 143 (D.C. Cir. 2007),

as well as the right of access to most judicial proceedings.  Washington Post v. Robinson, 935

F.2d 282, 287 (D.C. Cir. 1991).  From these principles, Novelty extrapolates that it has a First

Amendment right to videotape DEA’s discussions during the administrative inspection.
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This so-called First Amendment claim is beyond frivolous.  Novelty does not have a

constitutional right to monitor or record internal DEA deliberations.  See, e.g., Portland Audubon

Society v. Endangered Species Comm., 984 F.2d 1534, 1549 (9th Cir. 1993) (noting that “neither

the internal deliberative process of the agency nor the mental processes of individual agency

members” are proper components of the administrative record); Norris & Hirshberg v. Securities

and Exchange Commission, 163 F.2d 689, 693 (D.C. Cir. 1947) (observing that “internal

memoranda made during the decisional process are never included in a[n agency] record”).  If the

First Amendment granted such a right, it would seem to render unconstitutional portions of the

APA.  See 5 U.S.C. § 552(b)(5) (exempting from public disclosure “inter-agency or intra-agency

memorandums or letters which would not be available by law to a party other than an agency in

litigation with the agency”).  The exclusion of deliberative materials from the public record

“prevent[s] injury to the quality of agency decisions” by encouraging uninhibited and frank

discussion of legal and policy matters.  NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151-52

(1975).

It is of no consequence that the DEA deliberations in issue took place on Novelty

property.  By its own admission, Novelty permitted DEA to work onsite in a dedicated

workspace.  See Pl. Mem. in Support of Mot. for Summary Judgment at 3 (acknowledging that

Novelty provided DEA with conference room during pendency of DEA inspection).  In

advancing its First Amendment claim during the administrative hearing, Novelty presented no

authority to support the notion that by taking Novelty up on its offer to work in a dedicated onsite
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In a prior filing, Novelty asserts that Robinson v. Fetterman, 378 F.Supp.2d 534 (E.D.11

Pa. 2005) compels the conclusion that Novelty has a First Amendment right to videotape DEA
internal deliberations.  See Pl. Mem. in Support of Mot. for Partial Summary Judgment at 12-13. 
Robinson cannot bear the weight plaintiff places on it.  In Robinson, the court held that a citizen
had a right to videotape police officers as they performed truck inspections on a public highway. 
Id. at 541.  Surely plaintiff can discern the enormous difference between videotaping officials
performing vehicle inspections (which presumably involves little or no deliberation or
consultation between officers) and videotaping police deliberations.  By Novelty’s logic, there
would be no constitutional difference between a citizen’s right to record a President’s speech to a
trade association (which the First Amendment plainly would protect) and a citizen’s right to
record a President’s deliberations with the Cabinet (which the First Amendment plainly would
not protect).
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workspace, DEA implicitly consented to Novelty videotaping its discussions.   It goes without11

saying that if DEA believed that working on Novelty property would force it to choose between

having its deliberations recorded or violating Novelty’s constitutional rights, DEA would simply

have taken the materials and records Novelty furnished back to DEA, where no one could argue

plausibly that Novelty would have had a constitutional right to record DEA’s deliberations. 

Because Novelty’s First Amendment claim is wholly frivolous, this Court lacks subject matter

jurisdiction under Decatur Liquors and Bell.

D. Even If Novelty Has Articulated A Cognizable First Amendment Claim, It
Cannot Show That It Suffered Any Injury That Would Be Redressed By A
Favorable Decision 

Even if Novelty had a First Amendment right to eavesdrop on internal DEA deliberations,

it would not have standing to bring such a claim in this case.  It is well settled that to have

standing, a party must show, inter alia, that a favorable decision will redress the claimant’s

injury.  Massachusetts v. E.P.A., 127 S.Ct. 1438, 1453 (2007).  Here, Novelty seeks a judicial

reinstatement of its registration, relief that, even if granted, would do nothing to remedy

Novelty’s putative injury to its First Amendment rights.  Put another way, even had Novelty been

Case 1:08-cv-00635-RMC     Document 33-2      Filed 06/05/2008     Page 25 of 27



20

allowed to videotape DEA deliberations, Novelty cannot show that this would have changed the

outcome of DEA’s investigation.  Accordingly, Novelty lacks standing to assert its First

Amendment claim.

II. NOVELTY’S FIRST AMENDMENT CLAIM FAILS TO STATE A CLAIM ON
WHICH RELIEF CAN BE GRANTED

Even if this Court determines that it does have jurisdiction over Novelty’s First

Amendment claim, and that Novelty has standing to sue, Novelty has nonetheless failed to state a

claim on which relief can be granted.  For the reasons stated previously, Novelty has failed to

plead a cognizable claim for relief under the First Amendment.  See Bell Atlantic v. Twombly,

127 S. Ct. 1955, 1965, 1974 (2007) (holding that a plaintiff must plead “enough facts to state a

claim of relief that is plausible on its face”).  Accordingly, this Court should dismiss Novelty’s

First Amendment claim pursuant to Federal Rule of Civil Procedure 12(b)(6).

CONCLUSION

For the foregoing reasons, defendants respectfully request that this Court dismiss

plaintiff’s complaint in its entirety.

Dated: June 5, 2008 Respectfully Submitted,

JEFFREY A. TAYLOR
United States Attorney

ARTHUR R. GOLDBERG
Assistant Director
Federal Programs Branch

 
                 /s/                              
C. LEE REEVES
Department of Justice, Federal Programs Branch
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20 Massachusetts Avenue, N.W., Room 7109
Washington, D.C. 20530
Tel: 202-514-4805
Fax: 202-616-8470
Attorneys for Defendants
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

                                                                                   
)

NOVELTY DISTRIBUTORS, INC., )
D/B/A GREENFIELD LABS, )

)
Plaintiff, )  

) 
v. ) No. CV 08-00635 (RMC)

)
MICHELE LEONHART, )
In her official capacity as Acting Administrator )
of the Drug Enforcement Administration, et al., )

)
Defendants. )

                                                                                    )

[Proposed] ORDER

Upon consideration of Defendants’ Motion To Dismiss, it is hereby ORDERED that

Plaintiff’s Complaint is DISMISSED.

Dated:                                      .

______________________________
UNITED STATES DISTRICT JUDGE
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Pursuant to D.C. Local Rule 7(k), below is a list of counsel to be notified:

Counsel for Plaintiff:

Jonathan W. Emord, Esq.
Emord & Associates, P.C.
11808 Wolf Run Lane
Clifton, VA 20124
Tel: (202) 466-6937

Counsel for Defendants:

C. Lee Reeves, Esq.
Department of Justice, Federal Programs Branch
20 Massachusetts Avenue, N.W., Room 7109
Washington, D.C. 20530
Tel: (202) 514-4805

Case 1:08-cv-00635-RMC     Document 33-5      Filed 06/05/2008     Page 2 of 2


	Page 1
	Page 2
	TOC & TOA FINAL.pdf
	Cover Page.pdf
	Page 1

	Novelty TOC
	Page 1

	Novelty TOA
	Page 1
	Page 2
	Page 3
	Page 4


	BODY FINAL
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21

	Page 1
	Page 2

